Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 1 of 95

Ctt

Max Y 7 2008
Gr |1 20
JUDGE REBECCA R PALLMEYER
UNITED STATES DISTRICT COUHRHTED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
CEMENT-LOCK, LLC and RICHARD MELL, }
)
Plaintiffs, )
) No. 05 C 0018

V. )

) Judge Rebecca R. Pallmeyer
GAS TECHNOLOGY INSTITUTE, et. al, )
)
Defendants. )

COURT’S INSTRUCTIONS TO THE JURY




Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 2 of 95



Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 3 of 95

General Instruction — Functions of the Court and the Jury

Members of the jury, you have seen and heard all the evidence and arguments of the
attorneys. Now I will instruct you on the law.

You have two duties as a jury. Your first duty is to decide the facts from the evidence in
the case. This is your job and yours alone.

Your second duty is to apply the law that I give you to the facts. You must follow these
instructions, even if you disagree with them. Each of the instructions is important, and you must
follow all of them.,

Perform these duties fairly and impartially. Do not allow sympathy, prejudice, or public
opinion to influence you. You should not be influenced by any person’s race, color, religion,
national ancestry, language ability, or gender.

Nothing I say now, and nothing [ said or did during the trial, is meant to indicate any

opinion on my part about what the facts are or about what your verdict should be.
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General Instruction — Judge’s Comments to Lawyer

] have a duty to caution or warn an attorney who does something that I believe is not in
keeping with the rules of evidence or procedure. You are not to draw any inference against the

side whom I may have cautioned or warned during the trial.
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All Litigants Equal Before The Law

In this case. some of the parties are corporations or limited liability companies. All
parties are equal before the law. A corporation or limited liability company is entitled to the

same fair consideration that you would give any individual person.
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General Instruction — Evidence

The evidence consists of the testimony of the witnesses, the exhibits admitted in

evidence, and stipulations.
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General Instruction — What Is Not Evidence

Certain things are not to be considered as evidence. I will list them for you:

First, if I told you to disregard any testimony or exhibits or struck any testimony or
exhibits from the record, such testimony or exhibits are not evidence and must not be considered.

Second, anything that you may have seen or heard outside the courtroom is not evidence
and must be entirely disregarded. This includes any press, radio, Internet or television reports
you may have seen or heard. Such reports are not evidence and your verdict must not be
influenced in any way by such publicity.

Third, questions and objections or comments by the lawyers are not evidence. Lawyers
have a duty to object when they believe a question is improper. You should not be influenced by
any objection, and you should not infer from my rulings that I have any view as to how you
should decide the case.

Fourth, the lawyers’ opening statements and closing arguments to you are not evidence.
Their purpose is to discuss the issues and the evidence. If the evidence as you remember it

differs from what the lawyers said, your memory is what counts.
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General Instruction — Consideration of All Evidence Regardless of Who Produced

In determining whether any fact has been proved, you should consider all of the evidence

bearing on the question regardless of who introduced it.
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Number of Witnesses

You may find the testimony of one witness or a few witnesses more persuasive than the

testimony of a larger number. You need not accept the testimony of the larger number of

witnesses.
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General Instruction — Limited Purpose of Evidence

You will recall that during the course of this trial | instructed you that I admitted certain
evidence for a limited purpose. You must consider this evidence only for the limited purpose for
which it was admitted.

As I mentioned in my preliminary instructions to you before opening statements, a
particular item of evidence or testimony is sometimes received only against one of the
defendants. Each defendant is entitled to have the case decided solely on the evidence that

applies to that defendant.
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General Instruction — Deposition Testimony

During the trial, certain testimony was presented to you by the reading of depositions.
You should give this testimony the same consideration you would give it had the witnesses

appeared and testified here in court.

A deposition is the sworn testimony of a witness taken before trial. The witness is placed
under oath to tell the truth and lawyers for each party may ask questions. The questions and

answers are recorded.
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General Instruction — Stipulations of Fact

During the course of this trial, the parties have stipulated to certain facts. These facts have

previously been put before you. You must now treat these facts as having been proved for the

purpose of this case.
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General Instruction — Use of Interrogatories

Evidence may be presented to you in the form of written answers of one of the parties to
written interrogatories submitted by the other side. These answers were given in writing and under

oath before this trial, in response to written questions.

You must give the answers the same consideration as if the answers were made from the

witness stand.
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General Instruction — Weighing the Evidence

You should use your common sense in weighing the evidence and consider the evidence

in light of your own experiences and observations in life.
In our lives, we often look at one fact and conclude from it that another fact exists. In law
we call this “inference.” A jury is allowed to make reasonable inferences. Any inference you

make must be reasonable and must be based on the evidence in the case.
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General Instruction — Testimony of Witnesses

You must decide whether the testimony of each of the witnesses is truthful and accurate,
in part, in whole, or not at all. You also must decide what weight, if any, you give to the
testimony of each witness.

In evaluating the testimony of any witness, including any party to the case, you may

consider, among other things:

the ability and opportunity the witness had to see, hear, or know the things
that the witness testified about;

- the witness’s memory;

- any interest, bias, or prejudice the witness may have;
- the witness’s intelligence;

- the manner of the witness while testifying;

- and the reasonableness of the witness’s testimony in light of all the
evidence in the case.
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General Instruction — Expert Witness

You have heard witnesses give opinions about matters requiring special knowledge or
skill. You should judge this testimony in the same way that you judge the testimony of any other
witness. The fact that such person has given an opinion does not mean that you are required to
accept it. Give the testimony whatever weight you think it deserves, considering the reasons

given for the opinion, the witness’s qualifications, and all of the other evidence in the case.
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Demonstrative Exhibits
Certain demonstrative exhibits, and diagrams have been shown to you. They are used for

convenience and to help explain the facts of the case. They are not themselves evidence or proof

of any facts.
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Multiple Claims/Defendants

You must give separate consideration to each claim and each party in this case. Although
there are seven defendants, it does not follow that if one is liable, any of the others is also liable.
In considering a claim against a defendant, you must not consider evidence admitted only

against other defendants or only as to other claims.
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Prior Inconsistent Statements or Acts

You may consider statements given by the plaintiffs and defendants before trial both as
evidence of the truth of what was said in the earlier statements as well as in deciding what weight
to give their testimony.

With respect to other witnesses, the law is different. If you decide that, before the trial,
one of the witnesses made a statement before trial not under oath or acted in a manner that is
inconsistent with his testimony here in court, then you may consider the earlier statement or
conduct only in deciding whether the witness’s testimony here in court was true and what weight
to give his testimony here in court.

In considering a prior inconsistent statement or conduct, you should consider whether it
was simply an innocent error or an intentional falsehood and whether it concerns an important

fact or an unimportant fact.
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Lawyer Interviewing Witnesses

It is proper for a lawyer to meet with any witnesses in preparation for trial.



Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 21 of 95

Note-Taking

As [ have previously instructed, any notes you have taken during this trial are only aids to
your memory. The notes are not evidence. If you have not taken notes, you should rely on your
independent recollection of the evidence and not be unduly influenced by the notes of other

jurors. Notes are not entitled to any greater weight than the recollections or impressions of each

juror about the testimony.
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Definitions of “Direct” and “Circumstantial” Evidence

You may have heard the phrases “direct evidence” and “circumstantial evidence.” Direct
evidence is proof that does not require an inference, such as the testimony of someone who
claims to have personal knowledge of a fact. Circumstantial evidence is proof of a fact, ora
series of facts, that tends to show that some other fact is true.

As an example, direct evidence that it is raining is testimony from a witness who says, “I

was outside a minute ago, and [ saw it raining.” Circumstantial evidence that it is raining is the

observation of someone entering a room carrying a wet umbrella.

The law makes no distinction between the weight to be given to either direct or
circumstantial evidence. You should decide how much weight to give to any evidence. In
reaching your verdict, you should consider all the evidence in the case, including the

circumstantial evidence.
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Burden of Proof
When I say a particular party must prove something by a “a preponderance of the
evidence,” or when [ use the expression “if you find,” or “if you decide,” this is what | mean:
When you have considered all the evidence of the case, you must be persuaded that it is more

probably true than not true.



Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 24 of 95

Clear and Convincing Evidence — Definition

When I say that a particular party must prove something by “clear and convincing evidence,”
this is what I mean: When you have considered all of the evidence, you are convinced that it is highly

probably that it is true.

This is a higher burden of proof than “more probably true than not true.” Clear and

convincing evidence must persuade you that it is “highly probably true.”
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Derivative Suit

A derivative action is a mechanism that permits owners of a company to bring a lawsuit
on the company's behalf. Plaintiffs Cement-Lock LLC and Richard Mell have brought their
claims as a derivative action on CLG’s behalf, seeking to enforce rights belonging to CLG.

If damages are awarded in a derivative action, they are awarded to the company on whose
behalf the action is brought. In deciding whether to award damages in this case, you should not

consider whether or how these damages will be allocated among CL.G’s owners or members.
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Corporation Acts Through Its Employees

Corporations and limited liability companies can only act through the people who are their
directors, officers, managers, or employees. These individual people are "agents" and the
corporation or limited liability company is the "principal." An act or omission of an officer or
employee in the scope of his or her employment is an act or omission of the corporation or limited

liability company.
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Liability of Corporate Officers

A corporate officer is not liable for the corporation’s actions simply by virtue of his
office. An officer or director is only liable for his corporation’s fraud if the officer or director,

with knowledge, or recklessly without it, participates or assists in the fraud.
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Direct Participation Liability

A “parent company” is an entity that owns and controls another business organization, the
subsidiary. A “wholly-owned subsidiary” is a subsidiary that is owned entirely by one parent
company. In this case, IGT, which does business as GTI, is the parent company of ESI. ESI isa
parent company of ECH.

A parent company can be directly liable for foreseeable injuries resulting when the parent
company mandates the subsidiary’s overall business and budget strategy and the subsidiary carries
out this strategy at the parent company’s direction or authorization. A parent company cannot be
held liable as a direct participant for allegations of fraud and violations of the federal racketeering

act.
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Scope of Agency

An agent is acting within the scope of his or her employment if (1) he or she engages in
the transaction of business assigned to him or her by the principal, (2) he or she engages in acts in
which the principal participated, or (3) if he or she undertakes actions that may be reasonably
contemplated as a part of his or her employment.

Agency may be shown through direct proof, such as an explicit agreement, or through
circumstantial evidence based upon the relationship between the parties, their acts, and other

relevant circumstances.
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Scope of Agency Relating to Kick-Back Scheme

The Court has found that the Defendants did not know about the fraudulent kick-back
scheme of Peter Barone, Anthony Lee, and Amir Rehmat. Because these individuals were acting
outside the scope of their employment, their actions and statements in connection with the

fraudulent kick-back scheme cannot be attributable to Defendants Borys, Dunne, or Lau.
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Breach of Fiduciary Duty — Elements of Liability

To prove defendants, Gas Technology Institute (“GTI”), Institute of Gas Technology
(“IGT”), Endesco Services Inc. (“ESI”), Endesco Clean Harbors (“ECH”), Stanley Borys, James
Dunne, or Francis Lau, breached a fiduciary duty owed to CLG, as alleged in Count I, plaintiffs
must prove each of the following propositions by a preponderance of the evidence:

First, a defendant owed CLG one or more fiduciary duties;

Second, that defendant breached a fiduciary duty owed to CLG;

Third, that defendant’s breach of fiduciary duty was the proximate cause of an
injury to CLG.

If you find from your consideration of all the evidence that each of these propositions has
been proved by a preponderance of the evidence as to a defendant, then you should find for the
plaintiffs and against that defendant.

On the other hand, if you find from your consideration of all the evidence that any of
these propositions has not been proved by a preponderance of the evidence, then you should find

for the defendants with respect to the claim for breach of fiduciary duty, as alleged in Count I,
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Exculpation Provision

The CLG Operating Agreement provides that: “A Manager shall perform his duties as a
member of the Operating Board in good faith, in a manner he reasonably believes to be in the best
interest of the Company and the Members, and with such care as an ordinarily prudent person in a
like position would use under similar circumstances. A person who so performs his duties shall not
have any liability by reason of being or having been a Manager of the Company. The Operating
Board shall not be liable, responsible or accountable in damages or otherwise to the Company or any
Member for any action taken or failure to act on behalf of the Company within the scope of authority
conferred on the Operating Board under this Agreement or the Act, except where the claim at issue

is based on the fraud, gross negligence or bad faith of the Operating Board.”



itself.
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Duty of Lovalty — Actual Conflict Required

Service in more than one related company at the same time is not unlawful, in and of
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Fiduciary Duties - Duty of Good Faith

A fiduciary is required to act in good faith toward the company. A person breaches the
duty of good faith if he or she intentionally acts against the best interests of the corporation, acts
with the intent to violate applicable laws, or intentionally fails to act in the face of a known duty
to act, demonstrating a conscious disregard for his or her duties.

Bad faith is not just bad judgment or negligence; bad faith is consciously doing a wrong

or concealing a wrong for a dishonest purpose.
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Relevant Circumstances

Your judgment about whether a fiduciary exercised the requisite care with respect to an
alleged act, omission, or failure of oversight should take into account all relevant considerations
and circumstances. These may include:

= The precise role the fiduciary played within the corporation at the time of the alleged act,
omission, or failure of oversight;

* The policies of the board of directors and committees of the board at the time of the
alleged act, omission, or failure of oversight;

» The reliability and confidence entitled to be placed in other directors, officers, employees.
experts, and other persons; and

s Other relevant circumstances.
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Use of Hindsight Inappropriate

In evaluating whether Defendants breached their fiduciary duties, you are to assess their
conduct in light of circumstances at the time of the alleged act, omission, or failure of oversight,

without the benefit of hindsight.
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Business Judgment Rule

In determining whether Stanley Borys, James Dunne, or Francis Lau breached fiduciary
duties, as alleged in Count I, he is entitled to a presumption that he acted with sound business
judgment. This is called the Business Judgment Rule. This presumption includes an assumption
that he acted on an informed basis, in good faith, and in the honest belief that his actions were in
the best interest of the LLC.

The Business Judgment Rule presumption may be rebutted if plaintiffs prove that Stanley
Borys, James Dunne, or Francis Lau breached a fiduciary duty of care, a fiduciary duty of loyalty,

or acted in bad faith.
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Access to and Confidentiality of Records

Each member of a limited liability company has the right to inspect the company’s

business records and other financial information.
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Fiduciary Duties — Causation

If you find that any of the Defendants breached a fiduciary duty, to find that Defendant
liable, you must also find that the breach proximately caused injury to CLG.

When I use the expression “proximate cause,” [ mean any cause that, in natural or
probable sequence, produced the injury complained of. It need not be the only cause, nor the last
or nearest cause. It is sufficient if it acts in concurrence with some other cause, which in

combination with it, causes the injury.
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Speculative Damages Not Permitted

Damages must be reasonable. If you find that plaintiffs are entitled to a verdict, you may
award them only the amount of compensatory damages necessary to compensate them reasonably
for any losses caused by a defendant’s alleged breach of duty.

You are not permitted to award speculative damages. This means that you may not
include any compensation in the verdict for any prospective loss that, although possible, is not
reasonably certain to happen in the future. From the evidence presented, you must decide what

losses are reasonably certain to occur and you may award damages for those losses only.



Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 41 of 95

Fiduciary Duties — Measure of Damages

If, under the instructions | have given you, you find that CLG is entitled to a verdict
against the Defendants on Count I for breach of fiduciary duty, then you may award damages in
an amount that will reasonably compensate CLG for CLG’s losses, provided you find that such
loss was or will be suffered by CLG and was proximately caused by the acts or omissions upon
which you based Defendants’ liability.

You should consider the reduction in value to CLG of the Cement-Lock Technology due

to the Defendants’ failure to fully develop and commercialize the Technology.
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Fiduciary Duties — Damages Not Apportioned

Even if you find that CLG is entitled to recover damages against more than one
defendant, you must return a verdict in a single sum against all defendants you find to be liable.
That is, there is only one loss to CLG and correspondingly only one damage award. Therefore,
even if you find more than one defendant liable, you are not to divide the damages amount the

defendants. Rather, you must return one damage award against all those you find liable.
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Civil Racketeering

Although we will refer to the term “racketeering activity,” this is a civil case, not a criminal case.
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Racketeering — Elements

To prove defendants, GTI, IGT, ESI, ECH, Stanley Borys or James Dunne, committed
racketeering activity as alleged in Count II, plaintiffs must prove each of the following
propositions by a preponderance of the evidence:

First, that there was an enterprise;

Second, that a defendant was associated with the enterprise;

Third, that a defendant knowingly conducted or participated in the conduct of the affairs
of the enterprise through a pattern of racketeering activity;

Fourth, that the activities of the enterprise affected interstate commerce, and

Fifth, that CLG's business or property was injured as a result of Defendants' conduct or
participation in the conduct of the enterprise's affairs.

If you find from your consideration of all the evidence that each of these propositions has
been proved by a preponderance of the evidence as to a defendant, you should find for the
plaintiffs and against that defendant.

On the other hand, if you find from your consideration of all the evidence that any of
these propositions has not been proved by a preponderance of the evidence, then you should find

for the defendants with respect to the claim for substantive racketeering, as alleged in Count II.
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Pattern Requirement — Racketeering

In order to find a “pattern of racketeering activity” for purposes of the allegation of
racketeering activity as alleged in Count II, you must find by a preponderance of the evidence
that a defendant committed or caused another person to commit at least two racketeering acts,
that those acts were in some way related 1o each other, and that there was continuity between
them.

Although a pattern of racketeering activity must consist of two or more acts, deciding that
two such acts were committed, by itself, may not be enough for you to find that a pattern exists.

Acts are related to each other if they are not isolated events, that is, if they have similar
purposes, results, participants, or victims, are committed in a similar way, or have other similar
distinguishing characteristics.

There is continuity between acts if, for example, they are ongoing over a substantial
period, or if they are part of the regular way some entity does business or conducts its affairs.

Plaintiffs need not prove that all the acts were committed, but you must unanimously
agree as to which two or more racketeering acts a defendant committed or caused to be
committed in order to find for plaintiffs and against a defendant with respect to the allegations of

substantive racketeering.
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Racketeering Activity — Definition

The term “racketeering activity” includes any act alleged by plaintiffs as mail fraud under
Title 18, United States Code, Section 1341 and wire fraud under Title 18, United States Code,
Section 1343. The elements that make up these offenses are set forth in separate instructions

below.
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Enterprise — Association-In-Fact

An “enterprise” is a group of people or legal entities associated together for a common
purpose of engaging in a course of conduct. This group may be associated together for purposes
that are both legal and illegal.

In considering whether a group is an “enterprise,” you should consider whether it has an
ongoing organization or structure, either formal or informal, and whether the various members of
the group functioned as a continuing unit. A group may continue to be an “enterprise” even if it
changes membership by gaining or losing members over time.

Plaintiffs must prove that the group described was the “enterprise” alleged, but need not
prove each and every allegation about the enterprise or the manner in which the enterprise
operated. The plaintiffs must prove the association had some form or structure beyond the

minimum necessary to conduct the alleged pattern of racketeering.
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Conduct — Definition

A person conducts or participates in the conduct of the affairs of an enterprise if that person
uses his or her position in, or association with, the enterprise to perform acts which are involved in
some way in the operation or management of the enterprise, directly or indirectly, or if the person
causes another to do so.

In order to have conducted or participated in the conduct of the affairs of an enterprise, a

person need not have participated in all the activity alleged in the racketeering counts.
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Associate — Definition
To be associated with an enterprise, a person must be involved with the enterprise in a
way that is related to its affairs or common purpose, although the person need not have a stake in
the goals of the enterprise and may even act in a way that subverts these goals. A person may be

associated with an enterprise without being so throughout its existence.
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Interstate Commerce — Definition

For purposes of Claim II for substantive racketeering, interstate commerce includes the
movement of money, goods, services, or persons from one state to another. This would include
the purchase or sale of goods or supplies from outside the state in which the enterprise was
located, the use of interstate mail or wire facilities, or the causing of any of those things. If you
find that by a preponderance of the evidence either (a) that the enterprise made, purchased, sold,
or moved money, goods, or services that had their origin or destination outside the state in which
the enterprise was located, or (b) that the actions of the enterprise affected in any degree the
movement of money, goods, or services across state lines, then interstate commerce was engaged
in or affected.

Plaintiffs need only prove that the enterprise as a whole engaged in interstate commerce
or that its activity affected interstate commerce to any degree, although proof that racketeering
acts did affect interstate commerce meets that requirement. The plaintiffs need not prove that a
defendant engaged in interstate commerce, or that the acts of a defendant affected interstate

commerce.
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Use of Mails and Interstate Communication Facility

Plaintiffs must prove that the United States mails or interstate wire communications were
used to carry out the scheme, or were incidental to an essential part of the scheme.

In order to use or cause the use of the United States mail or cause interstate wire
communications to take place, the defendant need not actually intend that use to take place. You
must find that the defendant knew this use would actually occur, or that a defendant knew that it
would occur in the ordinary course of business, or that a defendant knew facts from which that
use could reasonably have been foreseen. However, Plaintiffs do not have to prove that a
defendant knew that the wire communication was of an interstate nature or that the carrier was an
interstate carrier,

The defendant need not actually or personally use the mail or interstate communications
facilities.

Although an item mailed or communicated interstate need not itself contain a fraudulent
representation or promise or a request for money, it rﬁust further or attempt to further the scheme.

Each separate use of the mail or interstate communication facilities in furtherance of the

scheme to defraud constitutes a separate offense.
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Mail and Wire Fraud

To prove that a Defendant committed mail or wire fraud, Plaintiffs must prove each of the
following propositions:

First, the defendant knowingly devised or participated in the scheme to defraud or to
obtain money or property by means of false or fraudulent pretenses, representations, or promises;

Second, the defendant did so knowingly and with the intent to defraud; and

Third, that for the purpose of carrying out the scheme or attempting to do so, the
defendant used or caused the use of the United States mails, or used or caused interstate wire
communications (i.e., telephone, fax, email) to take place for the purpose of executing the
scheme to defraud.

If you find from your consideration of all the evidence that each of these propositions has
been proved by a preponderance of the evidence as to a defendant, you should find that defendant
has committed mail or wire fraud.

On the other hand, if you find from your consideration of all the evidence that any of
these propositions has not been proved by a preponderance of the evidence, then you should find

that the defendants have not committed mail or wire fraud.
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Definition of Scheme to Defraud

A scheme is a plan or course of action formed with the intent to accomplish some
purpose.

A scheme to defraud is a scheme that is intended to deceive or cheat another and to obtain
money or property or cause the loss of money or property to another by means of false or
fraudulent pretenses, representations, or promises.

In considering whether plaintiffs have proven a scheme to defraud, it is essential that one
or more of the false pretenses, representations, promises, and acts, be proved establishing the
existence of the scheme by a preponderance of the evidence. However, plaintiffs are not required

to prove all of them.
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Definition of Intent to Defraud

The phrase “intent to defraud” means that the acts charged were done knowingly with the
intent to deceive or cheat CLG in order to cause a gain of money or property to the Defendant or

the loss of money or property to another or to deprive another of money.
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Racketeering Conspiracy — Elements

To prove defendants, GTI, IGT, ESI, ECH, Stanley Borys or James Dunne, engaged in a
conspiracy to commit racketeering activities as alleged in Count HI, plaintiffs must prove each of
the following propositions by a preponderance of the evidence:

First, that there was an enterprise

Second, that the defendant knowingly conspired to conduct or participate in the conduct
of the affairs of the enterprise through a pattern of racketeering activity; and

Third, that the activities of the enterprise affected interstate commerce.

If you find from your consideration of all the evidence that each of these propositions has
been proved by a preponderance of the evidence as to a defendant, then you should find for the
plaintiffs and against that defendant.

On the other hand, if you find from your consideration of all the evidence that any of
these propositions has not been proved by a preponderance of the evidence, then you should find

for the defendants with respect to the claim for racketeering conspiracy, as alleged in Count I11.
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Conspiracy — Definition

A conspiracy is an agreement between two or more persons to accomplish an unlawful
purpose. To prove an allegation of conspiracy, plaintiffs must prove:

First, that a conspiracy existed; and

Second, that a defendant knowingly became a member of the conspiracy with an intention
to further the conspiracy.

To be a member of the conspiracy, a defendant need not join at the beginning or know all
the other members or the means by which its purpose was to be accomplished. Rather, the
plaintiffs must prove by a preponderance of the evidence that a defendant was aware of the

common purpose of the conspiracy and were willing participants.
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Agreement to the Commission of a Pattern of Racketeering Activity

In order to find a “pattern of racketeering activity,” for purposes of Count IlII, you must
find by a preponderance of the evidence that a defendant agreed that some members of the
conspiracy would commit at least two acts of racketeering as previously defined. You must also
find that those acts were in some way related to each other and that there was continuity between
them.

Acts are related to each other if they are not isolated events, that is, if they have similar
purposes, results, participants, or victims, are committed in a similar way, or have other similar
distinguishing characteristics, or are part of the affairs of the same enterprise.

There is continuity between acts if, for example, they are ongoing over a substantial
period of time, or had the potential to continue over a substantial period, or if they are part of the
regular way some entity does business or conducts its affairs.

For purposes of Count HI, the case before you, plaintiffs do not have to prove that any
racketeering acts were actually committed at all or that a defendant agreed to personally commit

any such acts, or that a defendant agreed that two or more specific acts would be committed.
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RICO — Injury/Causation

In order for Plaintiffs to prevail on Counts Il and IIl, Plaintiffs must prove by a
preponderance of the evidence that a defendant’s racketeering activity was the proximate cause of
injury to CLG’s business or property.

Accordingly, you must find that CLG suffered an injury to its business or property and that
the injury was proximately caused by a defendant’s racketeering activity.

An injury or damage is proximately caused when the act played a substantial part in bringing
about or actually causing injury or damage, and that the injury or damage was either a direct result
or a reasonably probable consequence of the act.

An injury to a person’s or company’s business or property occurs when the person or
company suffers a loss of money or a reduction in the value or worth of the business or property,
including the intellectual property.

A finding that CLG was injured in its business or property because of a defendant’s
racketeering activity requires only that you find CLG was harmed by the predicate acts of that
defendant.

However, to find that injury to CLG’s business or property was caused by reason of a
defendant’s racketeering activity, you must find that the injury to CLG was caused by, and was a
direct result of that racketeering activity.

Therefore, you must find that a defendant’s commission of the acts of racketeering, or the
pattern of racketeering activity, or the conduct of the affairs of the enterprise through the pattern of
racketeering activity directly resulted in the injury or played a substantial role in producing CLG’s

injuries.



Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 59 of 95



Case 1:05-cv-00018 Document496  Filed 03/11/2008 Page 60 of 95

RICO - Damages

In considering the issue of CLG’s damages, if any, with respect to the racketeering
activity claims, you should assess the amount you find to be justified by a preponderance of the
evidence as full, just, and reasonable compensation for all of the damages to CL.G in CLG’s
business or property, no more and no less. Damages may not be based on speculation because it
is only actual damages — what the law calls compensatory damages — that you are to determine.

Plaintiffs may recover only for injury to CLG’s business or property. Injury to business
may include lost profits and expenses incurred in connection with Defendants’ racketeering
activity and decrease in the value or worth of the business or property itself. Injury to property
includes the value of any personal or real property that has been diminished in value by the
Defendants’ actions.

Because CLG’s recovery is limited to business or property injuries, you may not
compensate CLG for other injuries, such as personal injuries or emotional harm.

In considering the issue of damages, if any, with respect to the racketeering claims, you
must assess the amount you find justified by a preponderance of the evidence as full, just, and
reasonable compensation for all of the damages to CLG in CL.G’s business or property.
Damages may not be based on speculation because it is only actual damages, what the law calls
compensatory damages, that you are to determine.

The damages assessed with respect to Plaintiffs’ racketeering claims should be considered
separately and independently from the damages assessed with respect to the Plaintiffs’ other,

non-racketeering, claims.
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Fraudulent Concealment
In Count 1V, the Plaintiffs claim that IGT, GTI, ESI, ECH, Stanley Borys and James Dunne,

concealed from or withheld from the Plaintiffs the following material facts:

(1) the sources and amounts of money obtained and retained by GTI, IGT, and ECH relating
to the Cement-Lock technology; (2) that GTI and IGT received funds relating to the Cement-
Lock technology without a license; (3) CLG’s financial status; (4) intercompany time and
expenses of GTI, IGT, and ESI employees were charged to CLG; (5) that from April 2003
forward, GT1, IGT, ESI, and ECH no longer had any interestin commercializing the Cement-

Lock technology; and (6) the terms of the ECH licenses.

In addition, Plaintiffs claim that Defendants Stanley Borys and James Dunne concealed or
withheld the fact that they had entered into a royalty agreement relating to the Cement-Lock

technology.

Plaintiffs claim that each of the foregoing facts were material facts concealed by the
foregoing Defendants with the intent to deceive CLG and to induce CLG to issue licenses to ECH
and to continue to rely on GTI, IGT, ESI, and ECH to develop and commercialize the Cement-Lock
technology. Plaintiffs claim that in justifiable reliance upon the facts as they knew them, CLG
agreed to expand ECH's license rights to the detriment of CLG. Plaintiffs on behalf of CLG claim

damages resulting from the concealment of material facts.



Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 63 of 95

GTIL IGT, ESI, ECH, Stanley Borys and James Dunne deny that they knowingly concealed
or withheld material information from Plaintiffs or induced Plaintiffs to act. These Defendants

further deny that Plaintiffs suffered any damages.
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Fraudulent Concealment

To prove defendants, GTI, IGT, ESI, ECH, Stanley Borys, or James Dunne, fraudulently
concealed material facts, as alleged in Count IV, plaintiffs must prove each of the following
propositions by clear and convincing evidence:.

First, a defendant knowingly concealed and withheld material facts from plaintiffs;

Second, a defendant concealed and withheld these facts intending to deceive plaintiffs;

Third, a defendant did so intending to induce CLG to act in some manner to the detriment
of CLG and/or for the benefit of a defendant or an associate of a defendant;

Fourth, CLG, in justifiable reliance on the facts as it knew them, acted in some manner to
its detriment and/or for the benefit of a defendant or an associate of a defendant; and

Fifth, CLG’s damages resulted from this reliance.

If you find from your consideration of all the evidence that each of these propositions has
been proved by clear and convincing evidence as to a defendant, then you should find for the
plaintiffs and against that defendant.

On the other hand, if you find from your consideration of all the evidence that any of these
propositions has not been proved by clear and convincing evidence, then you should find for the

defendants with respect to the claim for fraudulent concealment, as alleged in Count [V.
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Justification — Definition

In order for CLG to recover, it must have been reasonable for it to have relied on a

defendant’s statements under all of the circumstances.
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Definition of Material Fact

When I use the word “material” in connection with the Plaintiffs’ fraudulent concealment
and fraudulent misrepresentation claims, I mean the misrepresented or concealed facts must have
been an essential element of the transaction, and had the Plaintiffs been aware of the truth, they

would have acted differently.
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Measure of Damages

If you decide for the Plaintiffs on the fraudulent concealment or fraudulent
misrepresentation claims, you must then fix the amount of money that will reasonably and fairly
compensate CLG for the damages that have resulted from the Defendants’ conduct.

Whether any of these elements of damages has been proved by the evidence is for you to

determine.
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Fraudulent Misrepresentation

In Count V, the Plaintiffs allege that GTI, IGT, ESI, ECH, Stanley Borys, and James Dunne

made the following false statements of material fact, among others:

On or about December 1, 1997, Defendants Stanley Borys, James Dunne, GTL, IGT, ESI, and
ECH stated that they had the experience and expertise to design, build, and operate a
demonstration plant and to assist in the development and commercialization of the Cement-
Lock technology. These Defendants further stated that they were committed to the
commercialization of the Cement-Lock technology and would construct a 100,000 ton/year

demonstration plant.

On or about December 1998, Defendants GTI, IGT, and ESI stated that the design
deficiencies noted in the Andersen 2000 kiln proposal would be remedied and that the

demonstration plant would be able to continuously operate in slagging mode.

Onorabout March 24, 1999, Defendants Stanley Borys, GTL IGT, ESI, and ECH stated that
ECH was short of funds and all CLG expenses were for patent costs, which justified the
issuances of expanded licenses to ECH. GTI, 1GT, and ESI repeated these statements

regarding CLG’s patent protection costs and the need for additional licenses to ECH in

February and March 2001.

Later in 2002, Defendants GTI, IGT, ESI, and ECH stated that ECH’s license with CLG was

royalty bearing.
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On or about April 18, 2003, Defendants GTI, IGT, ESI, and ECH stated that the Unitel
license was “no problem” and that the New Jersey plant had sufficient burners to operate
properly. Defendants Stanley Borys and James Dunne further assured Plaintiffs that GTI,
[GT, ESI, and ECH were committed to the successful demonstration and commercialization

of the Cement-Lock technology.

Plaintiffs claim that each of the foregoing statements were false statements of material fact
made by the foregoing Defendants with the intent to deceive CLG and to induce CLG to issue
licenses to ECH and to continue to rely on GTI, IGT, ESI, and ECH to develop and commercialize
the Cement-Lock technology. Plaintiffs claim that they reasonably believed the statements to be
true, and CLG acted in reliance upon them. Plaintiffs on behalf of CLG claim damages resulting

3
i1

trom the misrepresentation of material facts.

GTI, IGT, ESI, ECH, Stanley Borys and James Dunne deny that they knowingly
misrepresented material information to CLG or induced CLG to act. These Defendants further deny

that Plaintiffs suffered any damages.
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Fraudulent Misrepresentation

To prove defendants, GTI, IGT, ESI, ECH, Stanley Borys, or James Dunne, fraudulently
misrepresented material facts, as alleged in Count V. plaintiffs must prove each of the following
propositions by clear and convincing evidence:

First, a defendant made false statements of material facts;

Second, a defendant knew the statements were false or made the statements in reckless
disregard of whether they were true or false;

Third, a defendant made the statements to induce CLG to act in some manner to its detriment
and/or for the benefit of a defendant or an associate of a defendant;

Fourth, CLG reasonably believed the statements and, in justifiable reliance on the truth of
the statements, acted in some manner to its detriment and/or for the benefit of a defendant or an
associate of a defendant; and

Fifth, CLG’s damages resulted from this reliance.

If you find from your consideration of all the evidence that each of these propositions have
been proved by clear and convincing evidence as to a defendant, then you should find for the
plaintiffs and against that defendant.

On the other hand, if you find from your consideration of all the evidence that any of these
propositions has not been proved by clear and convincing evidence, then you should find for the

defendants with respect to the claim for fraudulent misrepresentation, as alleged in Count V.,
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Unjust Enrichment

To prove defendants, GTI, IGT, ESI, or ECH, were unjustly enriched, as alleged in Count
V11, plaintiffs must prove by a preponderance of the evidence that a defendant unjustly retained a
benefit to the plaintiffs’ detriment, and that defendant’s retention of the benefit violates the
fundamental principles of justice, equity, and good conscience.

"Benefit” is defined broadly to include any form of advantage, asset or privilege. It is not
essential that the Defendant obtain the benefit directly from the Plaintiff or CLG. The Defendant
may have obtained the benefit indirectly or through a third party.

Where a party seeks to recover a benefit conferred by a third party, unjust enrichment is
proper under three limited circumstances: (1) the benefit should have been given to the plaintiff, but
the third party mistakenly gave it to the defendant instead, (2) the defendant procured the benefit
from the third party through some type of wrongful conduct, or (3) the plaintiff for some other reason
had a better claim to the benefit than the defendant.

If you find from your consideration of all the evidence that each of these propositions has
been proved by a preponderance of the evidence as to a defendant, then you should find for the
plaintiffs and against that defendant.

On the other hand, if you find from your consideration of all the evidence that any of these
propositions has not been proved by a preponderance of the evidence, then you should find for the

defendants with respect to the claim for unjust enrichment, as alleged in Count VIL
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Unjust Enrichment - Measure of Damages

If you find for the Plaintiffs on the unjust enrichment claim, you must consider the issue
of damages. The measure of damages for unjust enrichment is the amount of the benefit that was

retained by GTIL, IGT, ESI, or ECH.
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No Issue as to Patent Infringement

During the course of this case you have heard testimony regarding ownership of patents.
There is no claim for patent infringement in this case. Because patent infringement is not at issue
in this case, you should not consider any allegations regarding the Defendants’ use or practice of

CLG’s patents in deciding the trademark infringement or any other claims of this case.
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Count IX — Trademark Infringement — General

In Count IX, the Plaintiffs claim that GTI, IGT, ESI, and ECH, who 1 will refer to as the
“Trademark Defendants,” used CLG’s CEMENT-LOCK service mark and ECOMELT trademark

in a manner that infringed CLG’s trademark rights.
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Trademark Infringement — Definition of a Trademark and Service Mark

A “trademark” or “service mark” is a word, name, symbol, device, or any combination
thereof, used by a person or company to identify and distinguish their goods or services from those
of others and to indicate the source of goods or services.

“Trademarks” and *service marks” may be referred to simply as “marks.”
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Trademark Law — Goals

The trademark laws serve three goals: (1) protecting the public from being misled about the
nature and source of goods and services, so that the consumer is not confused or misled in the
market; (2) protecting the rights of a business to identify itself to the public and its reputation in
offering goods and services to the public; and (3) protecting the public interest in fair competition

in the market.
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PSS

Trademark Infringement— Elements

To prove that the Trademark Defendants infringed CLG’s mark as alleged in Count [X,
Plaintiffs must prove each of the following:

First, that CLG owns a valid mark that has been registered with the United States Patent and
Trademark Office;

Second, that a Trademark Defendant used CL.G’s mark in commerce without CLG’s consent;
and

Third, that a Trademark Defendant used the mark in a manner likely to cause confusion, to
cause mistake, or to deceive.

If you find from your consideration of all the evidence that each of these propositions has
been proved by a preponderance of the evidence as to a Trademark Defendant, then you should find
for the Plaintiffs and against that Trademark Defendant with respect to Count IX,

On the other hand, if you find from your consideration of all the evidence that any of these
propositions has not been proved by a preponderance of the evidence asto a Trademark Defendant,

then you should find for the Trademark Defendant with respect to Count IX.
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Trademark Registration

A certificate of registration of a mark creates a presumption of the validity of the mark and
registration of the mark, of the registrant’s ownership of the mark, and of the registrant’s exclusive
right to use the mark in commerce on or in connection with the goods or services specified as of the
date of application.

It is undisputed that CLG owned and registered the CEMENT-LOCK service mark and the

ECOMELT trademark.
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Trademark Infringement — Use In Commerce

Trademarks, such as ECOMELT, are “used in commerce™ if: (1) the mark is placed on
goods, their containers, or documents associated with the goods or their sale; and (2) the goods are
sold or transported in commerce. Service marks, such as CEMENT-LOCK, are “used in commerce”
if: (1) the mark is used or displayed in the sale or advertising of services; and (2) the services are
rendered in commerce.

Any internal utilization of the Marks by a Trademark Defendant, or use in a way that does

not communicate to the public or potential consumers, is not use of the Marks in commerce.
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Trademark Defendants’® Use of the Marks Without Consent

Plaintiffs must also prove by a preponderance of the evidence that a Trademark Defendant
used CLG’s Marks without consent.
You may find that a Trademark Defendant had permission to use CLG’s Marks pursuant to

alicense. A license is a contract granting the licensee the right to use the trademark owner’s marks.

The owner’s consent is not required to be in written form. Additionally, the owner’s consent
may be implied from the dealings of the parties. If a reasonable person would regard the conduct
of the parties as indicating that an agreement had been reached regarding a Trademark Defendant’s

use of the Marks, you should find that an implied license existed.
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Likelihood of Confusion

The use of a competitor’s mark that does not cause a likelihood of confusion as to source is

permissible.
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Trademark Infringement - Likelihood of Confusion

In answering whether there was a likelihood of confusion in the mind of the consumer,
consider the following factors: (1) the similarity between the marks in appearance and suggestion;
(2) the similarity of the products or services with which the marks were used; (3) the area and
manner of concurrent use; (4) the degree of care likely to be exercised by customers; (5) the strength
of the mark in terms of its association with the Trademark Defendant; (6) whether actual confusion
occurred; and (7) whether the Trademark Defendant acted in bad faith.

This is a balancing test, and no single factor is dispositive. You must weigh all of the

relevant evidence to make this determination.
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Likelihood of Confusion - Strength of Mark

For the strength of the mark factor, “strength” means the likelihood that a consumer will view
the mark as identifying the source of goods or services. You should also consider the extent to
which the Mark has been promoted.

If Plaintifts have shown that the consuming public has come to associate one of CLG’s marks
with a Trademark Defendant’s business or reputation, it is more likely that consumers will be
confused by a Trademark Defendant’s use of the mark. If Plaintiffs have failed to establish

recognition by the consuming public, this factor weighs in favor of Trademark Defendants.
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Likelihood of Confusion — Actual Confusion

It is not necessary to find actual confusion in order to find a likelihood of confusion.

When actual confusion is present, it is afforded great weight in the likelihood of confusion
analysis. If actual confusion is not present, then you may infer a low likelihood of confusion.

Actual confusion must also involve the relevant group of consumers, not confusion among
individuals who have not purchased or attempted to purchase the trademarked goods or services from

either party.



Case 1:05-cv-00018 Document 496  Filed 03/11/2008 Page 85 of 95

Trademark Infringement — Monetary Relief

If you find that a Trademark Defendant infringed CLG’s marks, you may award CLG the
Trademark Defendant’s profits attributable to use of the infringing Mark or Marks.

In assessing profits, Plaintiffs are required to prove the Trademark Defendant’s sales
attributable to the use of the infringing Mark or Marks only; the Trademark Defendant must prove

all elements of cost or deduction claimed.
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Deceptive Trade Practices — Elements

In Count XI, Plaintiffs claim that the Trademark Defendants violated the Illinois Consumer
Fraud and Deceptive Business Practices Act and the [llinois Uniform Deceptive Trade Practices Act.
If you find that a Trademark Defendant infringed CLG’s Marks, that infringement constitutes a
deceptive trade practice. You must also then consider whether Plaintiffs have proved the following
by a preponderance of the evidence:

First, that the Trademark Defendant intended that Plaintiffs rely on the deception;

Second, that the deception occurred in the course of trade and commerce;

Third, the deception proximately caused actual damages to CLG.

Plaintiffs do not need to show that they actually relied on the alleged deception.

If you find from your consideration of all the evidence that each of these propositions has
been proved by a preponderance of the evidence as to a Trademark Defendant, then you should find
for Plaintiffs and against the Trademark Defendant with respect to Count XI.

On the other hand, if you find for a Trademark Defendant with respect to the Count IX, you
should also find in favor of that Trademark Detendants with respect Count XI. Additionally, if you
find from your consideration of all the evidence that any of these propositions has not been proved
as to a Trademark Defendant, then you should find for the Trademark Defendant with respect to

Count X1.
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Deceptive Trade Practices — Measure of Damages

I[f you find that a Trademark Defendant violated the Illinois Consumer Fraud and Deceptive
Business Practices Act, you may award CLG the amount reasonably necessary to compensate CLG

of its actual loss or injury as a result of the Trademark Defendant’s conduct.
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Damages to Non-Parties

Plaintiffs Cement-Lock, LLC and Richard Mell have brought this case on behalf of
Cement-Lock Group. Any injuries to and money damages incurred by nonparties, such as Unitel

Technologies, Inc., should not be considered when determining Plaintiffs” damages, if any.
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In Absence of Liability — No Occasion to Consider Damages

If you decide for a defendant on the question of liability, you will have no occasion to

consider the question of damages against that defendant.
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Affirmative Defense — Unclean Hands

The Defendants assert that the Plaintiffs cannot recover because they have “unclean
hands.” “Unclean hands” means that a person may not be allowed to recover if that person has
engaged in misconduct, fraud, or deceit in the transaction or transactions underlying the claims.
To establish this defense, the Defendants must prove by a preponderance of the evidence that
Plaintiffs engaged in fraud or deceit in connection with the transaction or transactions that are the
basis of Plaintiffs’ claims or they participated or acquiesced in, or benefited from the wrongful

conduct of the Defendants about which Plaintiffs complain.
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Defense — Estoppel

The defendants assert that the plaintiffs’ claims are barred by estoppel. Estoppel bars a
party from asserting rights when the assertion of such rights would work a fraud or injustice on
another party.

To prove estoppel, defendants must prove cach of the following propositions by clear and
convincing evidence:

First, plaintiffs misrepresented or concealed material facts regarding the transactions at
issue;

Second, plaintiffs knew the truth when they misrepresented or concealed those facts;

Third, defendants did not know that the representations were untrue when they were
made and when they were acted upon;

Fourth, plaintiffs intended or reasonably expected that defendants would act upon the
representations or omissions,

Fifth, defendants in good faith reasonably relied on plaintiffs’ representations or
omissions, to defendants’ detriment;

Sixth, the defendants would be prejudiced by their reliance on plaintiffs’
misrepresentations or omissions if plaintiffs are allowed to deny their truth.

If you find from your consideration of all of the evidence that defendants have proven

estoppel, then you should find for defendants with respect to plaintiffs’ claims..
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Affirmative Defense - Waiver

Plaintiffs may not recover on their trademark claims as alleged in Counts [X and XI if you
find the claims were waived. Waiver is the voluntary relinquishment of a known right.

In order to prove waiver, Trademark Defendants must prove by a preponderance of the
evidence that Plaintiffs knew they could have pursued their trademark claims earlier, but instead
intentionally relinquished the right to do so. You may find that Plaintiffs relinquished their
trademark claims either expressly or from an affirmative act that is inconsistent with an intent to
pursue the trademark claims.

Waiver is a unilateral act by Plaintiffs, and no act of the Trademark Defendants is required
to result ina waiver. The Trademark Defendants are not required to have relied on the act of the
Plaintiffs.

Ifyou find from your consideration of all of the evidence that the Trademark Defendants have
proved that Plaintiffs waived their trademark claims, then you should find for the Trademark

Defendants.
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General Instruction — Communication With Court

I do not anticipate that you will need to communicate with me. If you do need to
communicate with me, the only proper way is in writing. The writing must be signed by the
presiding juror, or, if he or she is unwilling to do so, by some other juror. The writing should be
given to the marshal, who will give it to me. 1 will respond either in writing or by having you
return to the courtroom so that 1 can respond orally.

If you do communicate with me, you should not indicate in your note what your

numerical division is, if any.
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General Instruction — Disagreement Among Jurors

The verdicts must represent the considered judgment of each juror. Your verdicts,
whether for or against the parties, must be unanimous.

You should make every reasonable effort to reach a verdict. In doing so, you should
consult with one another, express your own views, and listen to the opinions of your fellow
jurors. Discuss your differences with an open mind. Do not hesitate to reexamine your own
views and change your opinion if you come to believe it is wrong. But you should not surrender
your honest beliefs about the weight or effect of evidence solely because of the opinions of other
jurors or for the purpose of returning a unanimous verdict.

All of you should give fair and equal consideration to all the evidence and deliberate with
the goal of reaching an agreement that is consistent with the individual judgment of each juror.

You are impartial judges of the facts.
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General Instruction — Selection of Presiding Juror; General Verdict

Upon retiring to the jury room, you must select a presiding juror. The presiding juror will
preside over your deliberations and will be your representative here in court.

Forms of verdict have been prepared for you.

[Forms of verdict read.]

Take these forms to the jury room, and when you have reached unanimous agreement on
the verdict, your presiding juror will fill in and date the appropriate form, and all of you will sign

it.



